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“"The judiclal Power of the United States shall be
vested in one Supreme Court..." (Article III, section 1,
clause:l),

"The Jjudicial Power shall extend to all Cases, in
Law and Equity, arising under this Constitution, the Laws
of the United States..." (Article III, section 2, clause 1),

"The Congress shall have Power:.,.To regulate Com=
merce with foreign Natlions, and ‘among the several States,
and with the Indian Tribes;..." (Article 1, section 8,
clause 3),

From these three clauses of the United States Con-
stitution, the Supreme Court derived the authority necessary
to make 1t the arbiter of United States economic affairs.

Under the Articles of Confederation,  Congress did not

have the power to regulate interstate and forelgn commerce,
As a result, each state attempted to protect local business
at the expense of the other states through the enforcing of
trade barriers. Removal of these restrictions on commercial
relations lmposed by the "soverelgn" states became one of the
"moving purposes'" which brought about the Constitutional
Convention in 1787. There seems to be no doubt that the com-
merce clause was lnserted in the Constitution to prevent the
states from interfering with the freedom of commercial inter-
course.,

The constitutional meaning of the commerce clause has
been developed and expanded by statutory enactments and
through Judicial interpretation. These have converted this
clause into one of the most lmportant grants of authority in

the Constitution. Justice Harlan Stone once sald thet the









4'

to glve effect 1o the federal law, Theréfore, navigation on
state waters remained under state cont.rol.5

Chief Justice John Marshall ¢hose to examine the"nature. -
of national commercé power before finding the exiétence of
a conflict; He rejected the restrictlive definition of commerce
as put forth by the counsel for Ogden in the following words:

"Commerce undoubtedly is traffic, but it is
something more; it 1s intercourse... .

It.hes, we belleve, been universally admitted,
that these words comprehend every specles of inter-
course between the United States and forelgn natlions... .
If this be the admitted meaning of the word in its
application to foreign nations it must carry the same
meaning throughout the sentence, and remain a unit,
unless therg be some plain intelllgible cause which
alters it.,"

The opinion then proceeds:

"The subject to which the power i1s next applied
1s to commerce 'among the several states.' The word
'among' means intermingled with, A thing which 1is
among others 1s intermingled with them., Commerce
among the States cannot stop at the external boundary
line of ea%h State, but may be introduced into the
interior,"! ' '

"Among" meant that commerce which concerns more states
than one., Though the states retaln authority to enact, lnspect,
pilotége, and heglth laws, even hefe Congress cbuld enter
the fleld 1f 1t chose,

What ,ihowever, 1s Congress's power to‘regulate commerce?

Marshall answers,
"1t is the power to regulate; that is, to prescribe
the rule by which commerce is to be governed, This
power, like all others vested 1n Congress 1s complete
in itself, may be exerclsed to 1ts. utmost extent,:and
acknowledge no limitations, other than are prescribed
in the Constitution...the power over commerce with
forelgn nations, and among the several states, 1s
vested in Congress as absolutely as 1t would be in a



single government, having in its constitution the
same restrictions on the exercise of the power as 8
are found in the Constitution of the United States,"

In the case of Gibbons v. Orden, Mr, Chief Justlce

Marshall delivered the opinion of the Court,

"The appellant contends that this decree is erroneous,
because the laws which purport to give the exclusive " -
privilege 1t sustains are repugnant to the Constitubion
and laws of the United States,

They are said to be repugnant-~-(l) To that clause
in the Constitution which authorizes Congress to
regulate commerce, (2) To that which authorizes Con-
gress to Pgomote the progress of selence and useful
arts... o '

Marshall's opinion has been called the "emancipation
proclamation of American commerce," But the Supreme Court
did not answer the question as to whether or not the states
hed concurrent power over interstate commerce, The con-
curring opinion of Justice Willlam Johnson malntained that
Congress had exclusive power over Interstate commerce,
Although Marshall was inclined to agree with Johnson's view,
he was unwilling to hold specifically that the federal power
over commerce was exclusive,l©

In the absence of a coherently expressed doctrine, the
Court continued to be plagued with problems involving the
validity of state laws affecting foreign or interstate commerce,
The cases declded during much of the Taney era did not clarify
the state of the law. Instead, the Court vacillated in a
confused and muddled way on the extent to which’theucommerce
claugse limited regulations of interstate commerce by the

state legislatures, Finally, in the classlic case of Cooley v.

Board of Wardens, the Supreme Court fashioned a new formula
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